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^mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1935. 

Nos. 6368-6369. 

James H. Martin, Appellant, 

v. 

The Washington Times Company, Appellee. 

BRIEF ON BEHALF OF APPELLANT. 

i 

- ■ ■ 
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I 

This is an appeal by James H. Martin from a judg¬ 
ment in the Supreme Court of the District of Colum¬ 
bia upon exceptions taken at a trial before a jury, re¬ 
sulting in a verdict for defendant, appellee hetfe, in a 
libel action. 

STATEMENT OF FACTS. 

Appellant, James H. Martin, plaintiff below, tfrought 
two suits, Law No. 81775 and Law No. 82403, Against 
the Washington Times Company, a corporation, which 
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publishes the Washington Times and the Washington 
Herald newspapers. Each of said actions is a suit 
in libel; Law Xo. 81775 being a declaration for a pub¬ 
lication appearing in the Washington Herald on June 
11, 1932, and Law Xo. 82403 a declaration for publica¬ 
tions appearing in the Washington Times on June 10, 
1932 and June 18, 1932. With the exception of the 
third count in the latter case which charges the Wash¬ 
ington Times with malice in the publication of the 
article on June 18, the declarations are substantially 
the same; the pleas are substantially the same in both 
cases, and on motion of defendant the cases were con¬ 
solidated for trial. (R. pp. 37, 141.) 

The articles charged appellant with “racketeering” 
and carrving on a “clothes sales racket.” The entire 
articles were set out in each of plaintiff’s declarations 
with the innuendoes (R. pp. 8, 25), and it was alleged 
that plaintiff did not do any of the things attributed 
to him, nor was he guilty of the offenses imputed to 
him; that by reason of the publication of said articles 
the plaintiff had been brought into disgrace and dis¬ 
repute among his friends and associates, and had been 
greatly injured in his good name and reputation, and 
in his profession and business as a clothing merchant ; 
that his influence had been greatly impaired and said 
publications had caused people to believe and suspect 
plaintiff to be guilty of the criminal and immoral acts 
published concerning him, and consequently they have 
refused to have any transactions or association with 
him. It is also alleged that as a result of the publi¬ 
cations certain profits, wages and emoluments have 
been decreased and lost to plaintiff, and he lost his 
position by reason thereof. 
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It is conceded by the pleadings that the charges con¬ 
tained in the publications were false, and the learned 
trial Justice found them to be libelous per se, bat re¬ 
fused to charge the jury that the plaintiff was daijiaged 
thereby. (R. p. 144, 155.) 

At the trial appellant testified that he was manager 
of Moskin Stores, Inc., trading as Moskin’s (Credit 
Clothing Company, a corporation having its main office 
in New York and one-hundred eighty-three stoj-es in 
various cities, which sold ladies’ and men’s clothijig ex¬ 
clusively on credit; that he had been employed at 729 
7th Street, Northwest, one of its local stores, for ap¬ 
proximately three and a half or four years, but at the 
time of testifying, (February 20, 1934) he wafs not 
doing anything; that he had been engaged in tlie|cloth- 
ing business since 1911 except for a period of apjproxi- 

matelv four vears when he served in the United States 
* %/ 

Armv during the World War. After his returii from 
overseas in 1921 he again went into the clothing busi¬ 
ness. (R. p. 55.) 

Appellant testified that as manager of Moskin’s he 
had charge of placing the newspaper advertising, and 
in 1930 contracted with the Washington Times to run 
certain advertisements for the store. This contract, 
the usual advertising contract, was renewed ii} Sep¬ 
tember, 1931, to run for a period of one year. Luring 
the Easter season of 1932 appellant became dissatisfied 
with the results obtained by the advertising :.n the 
Times, and in May, 1932, advised Mr. Cleare, the ad¬ 
vertising manager, that the contract would not be re¬ 
newed in September as he had compiled a list which 
showed the Times to be a very poor medium of adver¬ 
tising, and he would recommend that the store change 
papers. (R. pp. 52, 53.) Mr. Cleare stated that he did 
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not think the list was compiled properly by appellant; 
44 that he had used bias in compiling those records.” 
Appellant denied this but Cleare said he was going to 
the New York office to protest, and later advised appel¬ 
lant that he did go to New York and had consulted 
people in the headquarters of the advertising depart¬ 
ment, but nevertheless the advertising was withdrawn 
by appellant. (R. p. 52.) When the article was first 
published in the Times on June 10 appellant called 
Mr. Cleare and asked him to have the statement re¬ 
tracted and to see that it was not published in the 
Herald the following morning. Cleare replied, “You 
are now coming to me for a favor, aren’t you?” (R. 
p. 54, this brief page 12). This testimony was ten¬ 
dered to show malice on the part of the Washington 
Times as the result of the withdrawal of the advertis¬ 
ing from that paper, but the trial Justice on motion of 
defendant, instructed the jury to disregard it “on the 
ground that the conversation with the advertising man¬ 
ager did not bind the Times as he was not a proper 
official and it might as well have been the janitor or 
clerk in the business room or the elevator bov in the 
Times office,” to which ruling an exception was duly 
taken and noted on the minutes. (R. p. 140.) 

On May 19, 1932, about the time of this dissention 
regarding the advertising, appellant and Mr. Louis 
Rothschild of the Better Business Bureau had a phone 
conversation regarding a refund to one Leroy Green. 
Mr. Rothschild, the director of the Better Business 
Bureau, desired appellant to bring the sum of $5.00, 
the amount deposited by Green, to his office in the 
Evening Star Building. Appellant, after talking with 
his attorney, advised Rothschild that he would not send 
the money to his office; that Green would have to come 
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to the store in person or have someone with a power of 
attorney to act in his behalf. Green later called at the 
store and appellant refunded his money. Rothschild 
called the following morning and said, “You did iot 
do as I instructed you to do,” to which appellant jre- 
plied that he had acted on the advice of his attorney. 
Rothschild then said, “I notice you gave the man jhis 
money back to him which was against my instructio|ns. 
1 told you to bring it to my office.” He then stated, 
will get you later.” (R. p. 62.) 

Mr. Rothschild testified that the Better Business 
Bureau, of which the Washington Times is a member, 
is composed of 275 members whose dues range fijom 
$25 to $1,000 a year, and that his salary and positjion 
depends upon the contributions from the various mem¬ 
bers of the association; that his office receives at^out 
1500 complaints of various kinds and descriptions |an¬ 
nually, “people come in and shoes don’t fit or what 
not.” (R. p. 100.) The nature of some of these com¬ 
plaints may be gleaned from those made to appellant 
who testified that in one instance an employer of aj de¬ 
linquent customer complained because a collector took 
a short cut across his lawn in order to go to the ifear 
of the house to collect from an employee. Another 
complaint was made by an elderly gentleman who ihad 
purchased a checked collegiate suit and he was joshed 
somewhat when he attended a party. Appellanlj re¬ 
placed the suit. Still another complaint was aboujt an 
old fashioned door bell which was broken when one of 
the collectors pulled too hard. This also was replaced 
although appellant did not know whether it was broken 

bv his collector or not. He took the word of! Mr. 
* 

Keogh of the Better Business Bureau for it. Another 
complaint was from a lady who desired to know the 
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size of some silk underwear purchased by her husband, 
supposedly for another woman, which information ap¬ 
pellant refused to give because he did not desire to 
become involved in a divorce case. (E. p. 97.) 

Over the objection of appellant (E. p. 94) Mr. Botlis- 
eliild testified that he attended a meeting of the Sev¬ 


enth Street Merchants 


Association wherein a discus¬ 


sion occurred about improper business practices of 
certain credit clothing merchants; that he asked In¬ 
spector Davis for some police officers to conduct an 
investigation along two lines, one, the so-called “ pull¬ 
ing ” that is having men on the sidewalk and pulling 
people into the store; and the other, that of obtaining 
deposits from persons who bought goods on the dollar 
down and dollar a week plan and then for one reason 
or another turning down the credit and refusing to 
give back the deposits. As a result of this request 
Officers Fred Douglas Hilliard and Lester Alovsius 
Howard were assigned to work out of the office of the 
Better Business Bureau and Bothschild supplied them 
with monev for the investigation. He also instructed 
the officers to make deposits for purchases on credit at 
various stores and requested them to dress in ragged 
civilian clothes and to give fictitious names and place 
of employment. 

Although Mr. Bothschild testified that anv and all 
complaints against Moskin’s had been satisfactorily 
adjusted after a conversation by phone or a personal 
call at the store (E. p. 97), he nevertheless instructed 
Officer Howard to make a purchase from Martin per¬ 
sonally and not anyone else. (E. p. 101.) Bothschild 
denied this and likewise denied that he had said to 


Martin, “I will get you later.’’ But admitted on cross- 
examination that appellant told him on May 19, 1932, 
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that “lie was running ills business in a legal rfianner 
and he did not care whether Rothschild took him to the 
Police Court Court or not.” (R. pp. 98, 99.) 

Fred Douglas Hilliard, a colored officer attached to 
the Metropolitan Police Force was one of the officers 
assigned at the request of Rothschild. He called at the 
store of appellant on May 26, 1932 and stated that he 
desired to purchase a suit of clothes on credit. He 
said that his name was “Theodore Brown”; that he 
resided at the colord YMCA and was employed at the 
Cairo Hotel. He said that he “wanted the suit imme¬ 
diately” and that “he was measured for the suit,” 
which had to be altered by taking a piece frdm the 
trousers and vest so as to fit him. He made a deposit 
of $4.00 and agreed to pay $3.00 on the 2nd ar.d 16th 
of each month until the full purchase price was paid. 
He was given a receipt book to that effect (Plaintiff’s 
Exhibit No. 2, R. p. 51), and signed a formal contract 
containing in addition to the data as to his empldyment, 
etc., this stipulation: 

“If any information is untrue or incorrect I 
agree to pay the above sum immediately and be¬ 
fore the delivery of any of the above merchan¬ 
dise.” • j 

This contract was then turned over to Mr. Mitchell, 
the credit manager of Moskin’s, who checked the place 
of employment and was advised by a young lady that 
she was unable to tell him whether “Theodore Brown” 
was employed there, and asked him to get ir. touch 
with the manager of the Cairo Hotel who at that time 
was out. Mitchell then phoned the colored YMCA 
and was advised that “Theodore Brown” was living 
there. (R. p. 63.) (Hilliard testified that he had 



made arrangements there in case a package was to be 
delivered. (R. p. 73.) The next morning “Theodore 
Brown” telephoned, while Rothschild listened on an 
extension phone, and wanted to know why the suit 
had not been delivered. Appellant then asked the 
credit manager why the delay in delivering the 
suit and Mitchell explained that he was holding 
the suit pending action on the place of business; 
that he was unable to get in touch with “Brown’s’’ 
boss at the Cairo Hotel, which information Mar¬ 
tin conveyed to Hilliard, alias “Brown”, who re¬ 
plied that he was then at the hotel, “and would be at 
the YMCA shortly.” Appellant then sent Mitchell out 
personally to investigate it, advising him that if 
“Theodore Brown” was working at the hotel and liv¬ 
ing at the YMCA to leave the package because “he 
looks like a good man.” (R. p. 52.) Mitchell then 
took the suit, which had been altered, and went to the 
colored YMCA, 1816 12tli Street, Northwest, and found 
that “Theodore Brown had not been there for a matter 
of a little over a week.” He then went back to the 
store and turned it over to appellant and advised him 
of his findings. Later he checked the hotel again and 
was able to secure the information that “Theodore 
Brown” was not employed at the Cairo Hotel. (R. p. 
63.) 

Hilliard, on cross-examination, (R. p. 77) stated that 
he went through the usual procedure of selecting a 
suit; he looked at other suits and finally selected the 
one for which he signed. He put on the coat and had 
the trousers and vest measured, and it was to be de¬ 
livered. He said that Mr. Martin took his measure¬ 
ments. He admitted that when he returned to the store 
to request a refund after making the deposit, he again 
stated to appellant that he was employed at the Cairo 
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Hotel. He later went back two or three times to ask 
for the return of his deposit, at which time, “Mr. Mar¬ 
tin offered to give him a shirt or some ties or some 
kind of merchandise for the amount.” Each t|ime he 
went back it was on a different dav. It was on June 1st 
when he went back with Officer Scott. “When he first 
went to the store Mr. Martin told him that lie was go¬ 
ing to deduct the sum of $1.85 or else he could take it 
out in merchandise, and witness refused to accept.” 
(R. p. 78.) Witness then went out and returned later 
alone and then again on June 1 with Officer Scott. 
Officer Scott testified that Martin said something* to 
Hilliard and then went into the back of the store and 
looked at the books, and when he returned he said, “I 
can’t give vou all the monev. I can give vou mbrehan- 
dise for the money that you put up as deposit.?’ Hil¬ 
liard said he didn’t want any merchandise. He said, 
“I want my full money back that I put up.” Martin 
said, “I can give you this for the money that you put 
up,” and showed him some trousers, a shirt and a tie. 
(R. p. 84.) At first Hilliard refused to accept |the re¬ 
fund if there was anv deduction. “He fussed around 
for a few minutes as if he were in deep study as to 
which decision to make and eventually he accepted it.” 
Hilliard, alias Brown, then returned to appellant the 
receipt book, plaintiff’s exhibit Xo. 2, which had been 
in his possession since May 26 when he made [the de¬ 
posit of $4.00. He admitted his signature on the re¬ 
ceipt book under the words, 

“$1.85 charges for trouble of alteration 
$2.15 refunded and account closed, all 
claims in full. 

(Sgd.) Theodore Brown. ’ ’ 

He then accepted the $2.15 and went out. 
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Officer Lester A. Howard called at the store on May 
28, 1932, at Rothschild’s request and he likewise was 
dressed very shabbily and desired to make a purchase. 
He signed a contract similar to the one signed by Hil- 
Hard and received a like receipt book (Plf. Exs. 9 and 
10) (R. p. 159.) He said he gave a fictitious name but 
when shown his signature to the contract he said it was 
his right name but that he had given a fictitious ad- 
dress and place of employment. (R. p. 101.) He made 
a deposit of $3.00 and returned a few days later at 
which time appellant told him that he lied when he 
said he worked at the District Highway Department 
garage, and that lie had given false information as to 
his address. "Witness was asked, “You had to admit 
that you had given false information?” and he replied, 
“Yes.” Witness further testified, “I gave false infor¬ 
mation,” and Martin said, “Don’t vou know vou can 
be arrested for this?” and Howard answered, “Is 
that so?” Martin replied, “Yes.” Howard then 
said, “Well, I would like to have my money back,” and 
appellant told him to sign a receipt which he did and 
was refunded his money. There was no charge made 
for alterations as he did not want his suit in a hurry 
and his credit was investigated before alterations were 
made. Appellant asked him in a nice way if he wanted 
to buy a shirt or necktie but he didn’t want that so the 
entire amount of the deposit was refunded to him. (R. 
pp. 102, 103.) 

Mr. Schwartz of Moskin’s testifying on behalf of 
appellee, identified plaintiff’s exhibit No. 2 as a receipt 
book of Moskin ’si and said that the entry therein is the 
usual entrv made in the course of business of Mos¬ 


kin's. He identified a day sheet record from the Mos¬ 
kin Store and said “that is the one that corresponds 
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to this account number showing that when the lnonev 
was refunded it was taken from Moskin’s Stores. It 
was deducted from the cash on hand, from the cost of 
business on June 1, 1932. ” (R. p. 109.) The record 
of Moskin’s Stores as of Thursday, May 26,1932 shows 
that “Theodore Brown” account No. 20787 made a de¬ 
posit of $4.00 leaving a balance of $29; that the $4.00 
deposit went to the account of Moskin Stores and that 
the entry of June 1, 1932 shows that the amount of 
$2.15 was refunded and the account closed. Martin 
did not receive any of the money. (R. p. 126.) 

Immediately after these visits to the store of appel¬ 
lant Officers Hilliard and Howard reported to the of¬ 
fice of the Better Business Bureau and from there went 
to Mr. Keogh’s office at the Police Court. The Mr. 
Keogh at the Better Business Bureau is a brother of 
Keogh in the District Attorney’s office. Mr. Roths¬ 
child with a couple ladies from the Better Business 
Bureau went with the officers to Police Court where a 
warrant was sworn to by Officer Hilliard chargijng ap¬ 
pellant with larcency of $1.85. Hilliard did iiiot tell 
Keogh he had signed a receipt. (R. p. 80.) 

On June 9,1932 Officer Hilliard returned to th (2 store 
in his police uniform and after serving the warrant 
took appellant to the police station where he deposited 
$25 collateral. (R. p. 48.) The case was called at 
Police Court the next morning and appellant, through 
his attorney, announced that he was readv for trial, 
but the Assistant District Attorney requested ja con¬ 
tinuance until June 14, 1932, which was granted and 
appellant was released on bond in the sum of $100. 
There was no testimony taken nor anv statement made 
as to the nature of the charge and nothing said ini 
court other than the request by the Assistant District 
Attorney for a continuance. (R. p. 49.) 
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Another man named Sloan was likewise arrested but 
was not brought to the station with appellant nor was 
there anv connection whatsoever between the two 
cases. The afternoon issue of June 10, 1932 of the 
'Washington Times stated that appellant and Sloan 
were charged with “racketeering” and carrying on a 
“clothes sales racket”. The newspaper reporter for 
the Times testified that he procured the data for the 
story from Mr. Rothschild of the Better Business Bu¬ 


reau whom he met in the hall wav of the Court, and 
that he later talked with Mr. Keogh on the second 
floor of the building. lie did not talk to them in the 
court room (R. p. 118). 

Following the publication in the June 10 issue of the 
Times appellant called Mr. Cleare, the advertising 
manager, and requested him, “to run a correction on 
the write up that had appeared in that afternoon’s 
paper; that it was incorrect and without foundation,” 
and also asked him not to run the store in the morning 
Herald as it would hurt his business; that he was not 
a “racketeer” and was endeavoring to conduct his bus¬ 
iness honestly and for them to please await the out¬ 
come of the trial at which time thev could run a true 

* 

account of the incident. Mr. Cleare said to appellant, 
“You are now coming to me for a favor aren’t you?” 
to which appellant replied, “Yes sir, as much a favor 
to you as it is to myself or as to the public.” (R. p. 
54.) 

Mr. Cleare then connected appellant with Mr. O’Con¬ 
nell, the city editor of the Times, who advised appellant 
that he would print his statement and the results of the 
trial. Appellant told O’Connell that he was no racke¬ 
teer; that he had only charged a man for the altera¬ 
tions for a suit of clothes who authorized the altera- 
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lions and requested the alterations to be made (|R. p. 
55), and asked him to request the city editor of the 
Herald not to run the storv until after the trial. O’Con- 
nel told him that he did not have anv influence wirh the 
Herald but that he would give him the name of the city 

%r 

editor. He told Martin to call Mr. Bratburd. A|ppel- 

lant immediatelv called Mr. Bratburd, the citv (klitor 

of the Herald, and asked him not “to run any accounts 

such as had been run in the Times that afternoon,” 

stating*, “It is incorrect and there is no foundation to 

it whatever. It is verv detrimental to me as a business 

man and I would ask vou not to run it until the trial. 

*/ 

You can run the result of the trial—the outcome 4f the 
trial.” Mr. Bratburd said, “All right, give me your 
side of it. I will take it down.” Appellant gave him 
his side of it and Bratburd asked him to hold the phone 
for a few minutes, and when he came back Bratburd 
said, “Well, 7 am sorry but we have already got that 
set up aiul ice can’t change it—we won’t change it. 7 
have investigated, and 7 have found out that the sonrce 
from which we have obtained this information is very 
reliable and 7 ivill depend entirely on that.” It is sig¬ 
nificant that Mr. O’Connell did not denv that this con- 
versation took place. He said he did not remember. 
(R. pp. 124-125) Martin testified that there was ^io re¬ 
traction or statement of any kind in either the Times or 
the Herald (R. p. 55). The story appearing ip the 
Washington Herald on June 11, 1932 was substantially 

O 1 I 

the same as that appearing in the Times and sjtated 
that appellant was accused of “racketeering” an^l car- 
rving* on a “clothes sales racket.” 

"When appellant appeared at Police Court on June 
14, 1932, a nolle prosse was entered in his case. (R. 
p. 59.) The undisputed evidence shows that no hear- 
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ing of any kind was had nor evidence taken in open 

court in the Martin case. Mr. Martin testified that no 

hearing was had. (R. p. 59.) Mr. Rothschild said (R. 

]). 98) in response to the question, “There was not any 

hearing or line of testimony of anv kind taken in ref- 

erence to the Martin case was there?”, “That is 

rig-lit.” Mr. Keogh testified, (R. p. 94) that he was 

quite satisfied there was no hearing in the Mart-in case. 

Mr. Swartz, the'reporter for the Times, testified, (R. 

p. 117) that he did not hear anything in open court; 

did not attend any of the hearings; just checked the 

names on the papers in the clerk’s office; did not read 

them. Swartz further testified (R. p. 116) that after 

his office had received a complaint about the story he 

went to court to check the records in the Martin ease. 

He said he made no effort to contact appellant or his 

attorney nor did he look at the record to ascertain 
* 

what became of the case after June 10, (R. p. 116) yet, 
he again wrote in the June 18 issue of the Washington 
Times the following: 

“Clothes Sales Racket Probed” 

“* * * [The case was brought on complaint of 
the Better Business Bureau and other merchants 
in the Seventh Street area that several merchants 
were engaging in the racket. * * * 

“Evidence in the case of Sloan, the first to he 
brought to trial, was heard yesterday and the court 
held the case over for further consideration be¬ 
fore rendering judgment.” (Italics supplied) 

As Rothschild testified that onlv two charges of Far- 

V t 

coney were brought, (R. p. 95) as a result of this in¬ 
vestigation, one against Martin and the other against 
Sloan, the fair inference of this article would be that 
appellant was engaging in a “clothes sales racket” 
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and that the case against him was still pending and 
that he was to be brought to trial. In fact $wartz, 
the reporter , said it meant just what it said that more 
would he tried later. As no retraction had beeji made 
and nothing printed about the dismissal of the case 
against plaintiff this article was introduced | in the 
third count of the declaration in Law No. S2403 in or¬ 
der to show that the Washington Times was actuated 
bv malice, but the learned Justice at the trial ruled 
that no liability could attach by reason of the publica¬ 
tion of June IS, and so charged the jury, to which ex¬ 
ception was duly taken. (R. pp. 142-150.) 

A demurrer was interposed by appellant to the plea 
of appellee on the ground that it did not set forth a 
defense to the declaration, but the demurrer was over¬ 
ruled bv the Court for the reason that the matter there- 
in set forth, while not a good defense, could be used 
in mitigation of damages. (R. p. 34.) At the trial 
appellant objected during the testimony of Officer Hil¬ 
liard, to the introduction of testimony concerning the 
Police Court case against Sloan, (R. pp. 74-75) <fmd also 
objected to the testimony of Mr. Rothschild (R. p. 
95), and Mr. Keogh, (R. p. 87), that Sloan h|ad been 
found guilty; and also to the testimonv cor 
charges against other merchants on Seventh 

o o 

(H. pp. 74, 86, 94) in view of the fact that ther^ was no 
plea of truth interposed by defendant, but thej learned 
trial Justice ruled that all of this testimony wajs admis¬ 
sible for the purpose of mitigating damages anjl in that 
connection the following occurred: 

“I cannot find if there is an issue of truth.” To 
which the attorney for Washington Times jreplied: 
“No; just an issue as to the proceeding in! court.” 
The Court: “You set up here the plea of Qualified 


cermng 

Street, 
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privilege. However, it does seem to mo that truth 
may he inquired into by way of mitigation. 

If it is understood that this evidence is offered solelv 
for that purpose.” To which attorney for 'Washington 
Times replied, “I will correct the proffer in that way.” 
The Court: “Merely for that purpose.” (R. p. 74) * * * 
Following an objection by counsel for appellant the 
Court said: “It is my impression that in the disposi¬ 
tion of this case, it is simply to bear upon the question 
of the measure of damages. I will allow it for that 
purpose.” To which ruling an exception was taken by 
appellant and noted on the minutes. (R. p. 75.) 

However, in his ■ charge to the jury the learned Jus¬ 
tice said this testimony could be considered, not for the 
purpose of mitigating damages but on the question of 
whether or not the publications were substantially 
true, despite the fact that counsel for the Washington 
Times admitted that the defendant did not interpose 
truth of the article as a plea. (R. p. 74.) 

The trial Justice also permitted testimony as to what 
occurred in the trial of Sloan together with the fact 
that he was foundiguiltv to be considered bv the jury 
on the question of qualified privilege, although all wit¬ 
nesses had testified, as heretofore shown, (brief page 
14) that no evidence had been taken in the Martin 
case nor was there any hearing of any kind in open 
court. The Sloan case was tried subsequently. (R. p. 
93.) 

The appellee attempted to show that the Better Bus¬ 
iness Bureau was acting in cooperation with the Sev¬ 
enth Street Merchants Association, but Mr. Boudren, 
treasurer of that Association and a Vice-President of 


the Riggs National Bank, testified that he knew appel¬ 
lant and that Martin had a good reputation. (R. pp. 69, 


70.) This testimony was corroborated by Mi}. Stein, 
(R. p. 67) and Mr. Goldstein, (R. p. 66) both of 
whom were acquainted with the business reputation of 
appellant, and by Sergeant Myers and Officer rjcrselcy 
of the Metropolitan Police Force who had occasion to 
come in contact with appellant daily on Seventh Street, 
and who said that he conducted his business properly 
and that he bore a good reputation. (R. p. 70|) 

Mr. Rothschild was the only witness who attempted 
to state anything derogatory to appellant and ;t is ob¬ 
vious that he was actuated by personal animosity and 
was attempting to carry out his previous threat to 
Martin, “I will get you later.’’ (R. p. 62.) 

In support of his allegation that he lost salary, com¬ 
missions and position as a result of the libelous publi¬ 
cations, appellant testified that his income at the time 
of his arrest was $85 per week and an additional 5 
per cent of all money banked semi-annually for the 
store. It averaged about $115 a week. (R. p. 55.) 
After the newspaper incident he noticed an apprecia¬ 
ble decrease in his business. It fell off approximately 
sixtv to eightv per cent varving from month to month. 
His personal income was consequently reduced be¬ 
cause he lost his commissions at the store by reason of 
this falling off in business. In Julv 1932 his salary 
was reduced $20 per week in guaranteed salary and 
one per cent of money banked, and when, to wit, Jan¬ 
uary 1, 1933, his employers demanded he accept a 
straight salary of $50 a week, he refused to accept 
and a manager was sent to relieve him. (R. p. 55.) 
In this connection appellant testified (R. pp. 1*J9, 130) 
that Mr. Moskin came in the store to see him in the 
latter part of September and again in December 1932, 
and tliev discussed the situation and “Mr. Moskin ad- 
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vised witness that lie had been informed that there 
had been quite a pressure brought on him by the 
'Washington Times and the Better Business Bureau 
personally in view of the fact that it had leaked out in 
the advertising departments that witness had eom- 
piled these records and had obtained all of this adver¬ 
tising information and had shown that the newspaper 
came last as a medium of advertisement, and thev had 
continued to come to his office, the Hearst Syndicate, 
where he had undoubtedly, from his statement, had 
more than the one contract throughout America and 

thev wanted to know from Martin if there was anv 
• * 

pressure brought there through any of their agents or 
anything, and when witness sent in his resignation he 
stated in his resignation, in view of these facts he was 
forced to resign/’ 

The testimony of appellant as to pecuniary loss is 

corroborated bv the testimonv of Mr. Mitchell and Mr. 

•> • 

Stein. Mr. Mitchell testified that he remembered the 
newspaper articles and knows that there was a consid¬ 
erable decrease in business after the publication of 

these articles; that the customers who usuallv went to 

* 

Mr. Martin on previous occasions would seek out some¬ 
one else in the store, and he also noticed a change in 
Mr. Martin around the store. Prior to the publication 
of these articles the attitude of the customers toward 
Martin had alwavs been friendlv. He knows that the 
practice of “pulling” was never followed in Moskin’s 
by Martin or anyone else. (R. p. 63.) 

Mr. Stein testified that in June, 1932, he was em¬ 
ployed by Phil Bobys Company at 725 Seventh Street, 
Northwest, which is a door awav from the store of 
appellant. He testified that he had been manager of 
Moskin’s in 1929 before appellant came, so conse¬ 
quently knew the business done there; that when he 
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was in Mr. Bobv’s store he had occasion to kmow the 
type and extent of business that was done b\j appel¬ 
lant at Moskin’s in the Spring* of 1932, and he ihad oc¬ 
casion to observe the nature and extent of tljie busi¬ 
ness thereafter. He noticed after this article had ap¬ 
peared in the papers, that Bobys was successful in 
getting quite an unusual amount of Moskin accounts. 
“Bobvs’ business was considerably better following 
the publication of the articles in so far as getting these 
Moskins accounts was concerned.” He knew >ome of 
the previous customers of Moskin’s and he got the in¬ 
formation in regard to some of them when on opening 
a new account they would say where they had accounts 
before. Some would volunteer the information; others 
lie would have to ask; some he knew of his own knowl¬ 
edge. (R. p. 67.) 

On direct examination Mr. Schwartz, (R. p. 106) 
from the Moskin Company testified that there was a 
general falling off in business in 1929 and it com¬ 
menced to pick up in 1933, “about the time the NR A 
came in.” On cross-examination witness wat asked, 
“Do you know anything about Phil Bobys’ concern in 
1932 ? Do you know whether or not he had an ncrease 
of business in 1932 ? ” Appellee objected on the ground 
“that it is beyond the scope of the direct examina¬ 
tion,” which objection was sustained by the Court and 
an exception taken and duly noted on the minutes. (R. 
p. 106.) On redirect examination Mr. Schwartz, over 
objection of appellant, (R. p. 109) testified that in the 
case of a shortage in appellant’s account the bonding 
company would pay the amount of the shortage. In 
order to refute the intimation that appellant was short 
he called as a witness Officer Howard D. Johnson, at¬ 
tached to the Metropolitan Police Force, and attempted 
to show that one, Rudolph Wheeler, employed as a por- 
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tor at Moskin’s store, had taken suits from the store; 
that he plead guilty to taking the suits; and that these 
were the suits which were missing, but the court re¬ 
fused to permit this testimony, to which ruling an ex¬ 
ception was taken and duly noted on the records (E. 
p. 132.) Appellant introduced Plfs. exhibits 11, 12, 13 
without objection after Schwartz had stated that “Mos- 
kin store did not want to be implicated in this law 
suit.” (E. p. 110.) These exhibits help to corroborate 
appellant as to a drop in business. Later they were 
excluded by the court despite objection of appellant 
to which ruling an exception was taken and noted on 
the minutes. (R. pp. 125, 126.) 


ASSIGNMENTS OF ERROR. 

The 36 Assignments of Error may be grouped for 
discussion herein under 11 points. 

1. Did the court i err in permitting the introduction 
of testimony regarding the case of A. Sloan, and testi- 
mony of police officer Hilliard, Mr. Rothschild, and 
Assistant United States District Attorney Keogh, as 
to other charges against merchants in the same neigh- 
borhood? (Assignments of Error Xos. 1, 6, 7, 10 and 
11 .) 

2. Did the court err in permitting testimony of 
Rothschild and Assistant United States District At¬ 
torney Keogh, to show that A. Sloan was convicted in 
Police Court on a charge of larceny subsequent to the 
publication complained of? (Assignments of Error 
Xos. 4, 8, 9, and 12.) 

3. Did the courtierr in refusing to grant plaintiff’s 
prayer Xo. 4? 
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4. Did the court err in instructing the jury that it 
might consider in connection with the qualified priv¬ 
ilege plea of defendant statements made by! Roths¬ 
child and Assistant United States District Attorney 
Keogh, not in the course of a judicial proceeding, and 
in refusing to grant plaintiff’s prayer Xo. 5? (jAssign¬ 
ments of Error Xos. 26, 34.) 

5. Did the court err in instructing the jury that it 
might consider the truth or falsitv of the statements 
made in the alleged libelous articles when there was 
no plea of truth interposed by the defendant? (Assign¬ 
ments of Error Xos. 32 and 33.) 

6. Did the court err in instructing the jury that it 
might consider and determine if the articles com¬ 
plained of were fair and reasonable comment on the 
proceedings involved in the case when the undisputed 
evidence showed that no proceedings of any kind ex¬ 
cept a request for a continuance were had? (Assign¬ 
ment of Error No. 34.) 

7. Did the court err in striking the testimony’ of ap¬ 
pellant regarding his conversations with Cleare, the 
advertising manager of the Times, and in refusing to 
permit the introduction of the article of June IS, 1932, 
to show malice, and in granting prayer Xo. 2 oi the de¬ 
fendant that said article could not be considered by 
the jury? (Assignments of Error Xos. 2 and 29.) 

S. Did the Court err in its general charge to the jury 
on the question of damages. (Assignment of Error 
Xo. 35.) 

9. Did the Court err in failing to instruct the jury 
that the plaintiff was presumed to have sustained some 
damage in view of the fact that the words wete libel- 
ous per sef (Assignments of Error Xos. 25-i>6.) 
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10. Did the Court err in refusing* to grant plaintiff’s 
prayer Xo. 2 ! 

11. Did the Court err in granting defendant’s prayer 
Xo. “C” relative to the meaning of the libelous words? 


ARGUMENT. 

While the appellant has emphasized certain Assign¬ 
ments of Error herein he does not desire to waive 
others noted in the Assignments of Error (R. p. 39). 
In view of the fact that the reasons for the exceptions 
are clearly stated in the record or covered bv the facts 
and argument herein, it was not deemed advisable to 
repeat same. 


First and Second Assignments of Error. 

With reference to the first and second Assignments 
of Error noted herein, appellant respectfully submits 
that the Court erred in permitting testimony from 
police officer Hillard, Mr. Rothschild and As¬ 
sistant District Attorney Keogh, to show that com¬ 
plaints were made against other merchants and that 
A. Sloan had been convicted in Police Court. The fact 
that Sloan was guilty of larceny did not warrant ap¬ 
pellee in publishing the charge of “racketeering” 
against appellant. Appellant objected at several 
points in the testimony on the ground that other com¬ 
plaints should not be considered and that the appellee 
had not interposed a plea of truth. (R. p. 74.) In 
overruling the objection of appellant, to which excep¬ 
tion was taken, the court said: 

“I think, since the truth is not in issue, is not 
being pleaded, it is, nevertheless, proper to in- 


quire into tlie truth, for the purpose of determin¬ 
ing the measure of the damage, that the defen¬ 
dant may show it in mitigation of damages, and I 
will allow it in for that purpose. ” (R. p. 75.) 

The Court permitted this testimony to be introduced 
solely for the purpose of mitigating damages, the 
Court finding that the publication was libelous per se. 
(R. p. 74.) Despite the fact that this testimony was in¬ 
troduced for the sole purpose of mitigating damages, 
the Justice in his charge to the jury stated that they 
could consider this testimony so as to enable them to 
determine whether the publication was substantially 

true and that it could also be considered bv them on 

%> 

the question of qualified privilege. (R. pp. 14fl, 145.) 

It would be manifestly unfair to permit the Wash¬ 
ington Times to escape liability in this case solely be¬ 
cause the charge may have been justified as ja gainst 
Sloan, while absolutely false in so far as appellant is 
concerned. As this Court said in Clialoner v.j ITa.s//- 
ington Post Company, 36 App. D. C. 231, 233: j 

“Society can in no way be benefited by the pub¬ 
lication of libelous matter. In view of the consti¬ 
tutional protection afforded a free press, publish¬ 
ers should be held to the highest accountability for 
unreliable publication, or such as tend to impute to 
any person conduct that would render liiijn liable 
to punishment, or make him odious, infamous, or 
ridiculous.’’ 

Third, Eighth and Ninth Assignments of Elrror. 

With reference to the question of damages the Court 
found that the words were libelous per se, but failed 
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to charge that damage was presumed to follow. The 
Court charged the jury, (R. p. 144): 


“You are now told that these articles have been 
read bv the court, and the court finds that they are 
actionable per se. By that is meant that the arti¬ 
cles are of such a character that, as matter of law, 
malice is presumed to have existed. I speak of im¬ 
plied malice, which arises from the wrongful act 
in making these publications as they were made, 
assuming, first, that vou have found that thev are 
false. Xow, the matter of malice is a necessary 
element to the plaintiff’s case. The burden is upon 
him to prove it. That burden remains with him 
at all times.” 


It is well established by this Court that where the 
charges in a publication tend to bring the plaintiff into 
contempt, ridicule or disgrace, they are libelous per se, 
and that damages are presumed to follow. Bailey v. 
Holland. 7 App. T). C. 184, 189; Washington Gas Light 
Co. v. Lansdeu. 9 App. I). C. 508; Washington Times , 
Company v. Downey, 26 App. D. C. 258, 263; Russell v. 
Washington Post Company. 31 App. I). C. 277; Peek v. 
Tribune Company , 214 U. S. 185, 53 L. ed. 960, 29 Sup. 
Ct. Rep. 554; and Washington. Post Company v. O'Don¬ 
nell. 43 App. D. C. 215. 

It is respectfully submitted that the Court erred in 
refusing to grant the fourth instruction of plaintiff 
which requested (R. p. 156): 

“The jury are instructed as matter of law that 
the publications of June 10th and June 11, 1932, 
are libelous I per se, and that the plaint iff estab¬ 
lishes his right to compensatory damages without 
further proof, etc.” 
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A similar instruction was granted in the case of Wash¬ 
ington Post Company v. O'Donnell, supra, which fact 
conclusively proves that the Court should have jso in¬ 
structed the jury. In that case the jury were instructed 
that their verdict must be for the plaintiff and, 

“in respect of damages they were instructed by 
the Court that the law implies malice on tlnj part 
of defendants where an article is a libel without 

i 

regard to whether or not there was actual malice 
on the part of defendants, and the plaintiff was 
entitled to recover compensation for the injury 
done to his reputation, etc.” 


At page 239 this Court said: 

“The court did not err in instructing the jury 
that the advertisement was libelous. DefaiUatorv 
words, falsely spoken, which prejudice a party in 
his business, trade, or profession are actionable 
per se. Marion v. DiMarco, 41 App. D. C. 76, 77; 
48 L. R. A. (N. S.) 1214, Ann. Cas. 1914D, 1149, 
and cases cited.” 


This Court likewise held in the case of Washington 


Herald Company v. Berry, 41 App. D. C. 322, 329: 


“Where words are libelous per se the tria|l jus¬ 
tice can so instruct the jure leaving to them onlv 
the determination of damages.” 

Fourth and Sixth Assignments of Error. 

With reference to the fourth and sixth assignments 
of error it is respectfully submitted that the (pourt 
erred in instructing the jury that the statements ^nade 
bv Mr. Rothschild and Asst. District Attornev Kbogh, 
to Swartz, the Washington Times reporter, outside of 
the court room, might be considered on the question of 
qualified privilege. Swartz testified that he talked] with 
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Mr. Rothschild in the corridor of the Police Court and 
then talked with the Assistant United States District 
Attorney, Mr. Keogh, on the second floor of the build- 
ingg. Neither statement was made in the course of a 
judicial proceeding'. (R. p. 118.) He said that he did 

not hear anv testimony and as a matter of fact all wit- 

• • 

nesses in this case agree that no testimony was taken 
nor was there anything said at court in the Martin 
case other than a request on the part of the Assistant- 
United States District Attorney for a continuance, 
from June 10 to June 14, 1932. 'When the parties ap¬ 
peared at court on June 14 a nolle prosequi was entered 

and no testimony of any kind was taken. 

• • 

This Court in Ashford v. Evening Star Newspaper 
Company, 41 App. D. C. 395, 404, said: 

“The privilege does not extend to the facts upon 
which the criticism or comment is predicated, and 
there is no privilege to falsify the fact upon which 
the communication to which the privilege extends 
is based." 


In the case of Russell v. Washington Post Co., 31 
App. D. C. 277, 285 this Court said: 

u JVe think the defense of privilege is not appli¬ 
cable to the article published by the defendant. 
The article is unquestionably libelous per se. 
Washington Times Co. v. Downey, 26 App. D. C. 
263. * * * See also Norfolk Post Corporation 
v. Wright, 140 Va. 735; 125 S. E. 656; McAllister 
v. Detroit Free Press Co., 76 Mich. 308; 43 N. W. 
431: Kelly vi Independent Pub. Co., 45 Mont. 127; 
122 Pac. 735. 


At the trial appellant contended (R. p. 155) that the 
question of qualified privilege in this case was a mat- 
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ter for the Court to decide in view of the fact tljiat the 

i 

statements of Rothschild and Keogh were not niade in 
the course of a judicial proceeding. This Court 1 in the 
case of Brice v. Curtis, 38 App. D. C. 304, said: | 

I 

“Whether the circumstances existing at the time 
of the making of alleged libelous statements con¬ 
stituted an occasion of privilege is a question for 
the determination of the court. Whether there has 
been an abuse of the privilege; that is, whether 
actual malice has been shown, is a question for 
the jury. ” 

To the same effect is Norfolk and Washington 
Steamboat Company v. Davis , 12 App. D. C. 3(1)6, 325, 
326. The Court there said: 

“And while all disputed facts were required to 
be submitted to the jury, the question of privilege 
was one of law for the court to decide.’ 7 

See also Washington Herald Co. v. Berry , 41 App. D. 
C. 322, 339 wherein the Court said: 

“The plea did not make a case of conditional or 
qualified privilege. The plaintiff was a private 
person who had resigned from public office, and 
while the article relating to him may ha\!e made 
‘a good story’ in the view of the publishers of the 
Herald, it was not a privileged one. A newspaper 
has no peculiar privilege in such matters. Fitz¬ 
patrick v. Daily States Pub. Co., 48 La. Ann. 1116, 
1135, 20 So. 173; Burt v. Advertiser Newspaper 
Co., 154 Mass. 238, 243; 13 L. R. A. 97, 28 jN. E. 1; 
Haynes v. Clinton Printing Co., 169 Mass. 512, 515, 
48 N. E. 275. 

i 

i 

It is well settled that no duty rests upon jhe pub¬ 
lishers of a newspaper to report judicial proceedings 
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and their interest in such matters is only that which 

all the rest of the community has. 36 C. J. 1276. 

•/ 

Fifth Assignment of Error. 

With reference to the fifth assignment of error, we 
respectfully submit that the Court erred in instructing 
the jury that the truth or falsity of the statements 
made in the publication may be considered in view of 
the fact that no plea of truth was interposed by the 
defendant, and the testimony was permitted by the 
Court solely for the purpose of mitigating damages. 
The Court charged the jury, (R. p. 143): 

“Since the matter of the -publication is con¬ 
ceded, the fir&t inquiry to arise in your mind, per¬ 
haps, will be the question of the falsity of these 
articles as charged by the plaintiff. With respect 
to that matter, you are told that vou must deal 
with these articles in their entirety. It will not be 
enough for vou to look at certain words or certain 
expressions which may be found in the publication, 
but you must take each publication by itself and 
read it as a whole, and from such reading, and in 
connection with any and all other facts and cir¬ 
cumstances shown in evidence, determine whether 
or not the publications were true or false. If they 
were true, then you ivill proceed no further, be¬ 
cause the plaintiff must establish the falsity of the 
articles that he claims in order to succeed 

The appellee attempts to rely on the case of Ashford 
v. Evening Star Newspaper Company, 41 App. D. C. 
395, 402, but as the Court said in that case, “The pub¬ 
lication is not libelous per se.” Moreover, the state¬ 
ments of fact contained in the publication in that case 
were admitted by the plaintiff to be true, whereas in the 
case at bar there is not even a plea of truth. 
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In the case of Bailey v. Holland , 7 App. D. C. 184, 
189 this Court said: IEhI 

“Where it does not appear that such statements 
or charges are true, or have been justifiably made, 
malice is presumed from their utterance The 
malice consists in doing intentionally, an^. with¬ 
out justification, that which must work injury to 
another.” 

Seventh Assignment of Error. 

With reference to the seventh assignment of error 

i 

we respectfully submit that the Court erred in striking 
the testimony of appellant concerning his conversations 
with Mr. Cleare. Mr. Martin testified that th^re was 
some argument regarding the advertising ai|d that 
Cleare accused him of bias in compiling a lisj which 
showed The Times to be a poor advertising n|edium. 
When the article was first published in The Washing¬ 
ton Times on June 10,1932, appellant testified hte called 
Mr. Cleare and requested him to retract the j article 
which appeared in the afternoon issue and als^ to re¬ 
quest the Herald paper not to run an article ^uch as 
had appeared in the afternoon issue of the Tim^s as it 
would be damaging to him in his business. Mr. Cleare 
then said, “You are now coming to me for a, favor 
aren’t you?” This testimony was offered for the sole 
purpose of showing malice on the part of the appellee 
but was stricken by the Court on the ground that 
Cleare, as advertising manager, had no authority to 
bind the Times. (R. p. 140.) 

We respectfully submit that the Court erred in strik¬ 
ing this testimony, and the following excerpt from the 
opinion of Mr. Justice Van Orsdel in Washington Post 
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Co. v. O'Donnell y 43 App. D. C. 215, is well stated and 
directly in point: 

“The witness Cron, the advertising solicitor of 
the Post, to whom this advertisement came in the 
due course of business, was also the agent of the 
Post with whom plaintiff had dealt and negotiated 
when advertising in that paper. * * * ‘It would 
be absurd to hold that the statement made to Cron 
was not notice to the Post. He was the agent of 
the paper in charge of the advertising matter, and 
the agent with whom plaintiff was accustomed to 
deal. Had Cron, instead of taking the advertise¬ 
ment to Marks, the manager, taken it to plaintiff, 
and been notified by plaintiff and his attorney that 
it was libelous, and, if published, the Post would 
be sued for damages, can it be conceived that my 
associates would have hesitated to hold that it was 
notice to the Post on the question of malice, as af¬ 
fecting the measure of damages? Common justice 
demands that the rule should work both wavs. It, 
however, has not been seriously contended any- 
where in this proceeding that Cron’s agency was 
not such as to make this statement, if made, notice 
to the Post. * * * It was, therefore, for the 

jury to sag whether the statement was, in fact, 
made by plaintiff. If Cron testified to the truth, 
it was the end of the case. It was certainly for 
the jury to ; pass upon the truth of this testi¬ 
mony. 7 77 (Italics supplied.) 

AVe respectfully contend that the Court likewise 
erred in instructing the jury not to consider the article 
of June 18, 1932. This article was set forth in the 
third count of the declaration in Law No. 82403, for the 
express purpose of showing malice. In Ashford v. 
Evening Star Newspaper Company, 41 App. D. C. 
395, 405, this Court said: 

“This brings us to the proof of malice. The 
communication being privileged, defendant will 
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be presumed to have been actuated by pure mo¬ 
tives in its publication. In order to rebut this 
presumption, express malice or malice in fact must 
be shown. This may appear from the face of the 
publication or from extrinsic proof.” 

i 

| 

Furthermore appellant requested that the statement 
be changed or retracted and there was no retraction 
or change of any kind. This may likewise be consid¬ 
ered as evidence of malice. 

“A. s* a general rule defamatory publications by 
defendant against plaintiff other than those I sued 
on may be admitted in evidence to show malice on 
the part of defendant, and this, whether such pub¬ 
lications were made prior or subsequent to the de¬ 
famatory words complained of, whether the words 
tendered in evidence are themselves actionable, or 
not, or whether they are addressed to the same 
party as the word sued on or to some one else. And 
not only are such words admissible in evidence, 
but also circumstances attending their publication, 
the mode and extent of their repetition, etc.” 37 
C. J. 79 Sec. 488; Tingley v. Times Mirro:: Co., 
151 Cal. 1, 89 P. 1097 and cases there cited. 

Tenth and Eleventh Assignments of Error 

Appellant respectfully submits that the tenth assign¬ 
ment of error together with the other assignments of 
error noted but not specifically mentioned hereiji, are 
covered by the foregoing argument; that with refer¬ 
ence to the eleventh assignment of error herein men¬ 
tioned, it is respectfully submitted that the innuendo 
may be treated as surplusage where it is used in con¬ 
nection with words which are unequivocal and action¬ 
able per se. Pandolfo v. Benson Bank , 273 Fell. 48; 
Sipp v. Coleman, 179 Fed. 997. In view of thk fact 
that the trial Justice ruled that the words were libelous 
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per se it follows as a matter of law that appellant is 
entitled to damages. 

CONCLUSION. 

From the foregoing it is manifest that the rights of 
appellant have been seriously jeopardized by the rul¬ 
ings of the trial Justice on the inclusion and exclu¬ 
sion of evidence and his charge to the jury, and in all 
fairness and justice should be reversed and the case 
remanded for a new trial under proper instructions 
from this Court. 

Respectfully submitted, 

Rossa F. Downing, 

Joseph J. Malloy, 

, Attorneys for Appellant. 
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IN THE 


tHniteb States Court of &ppeal£ 

I 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1935. 


Nos. 6368-6369. 


James H. Martin, Appellant, 

v. 

The Washington Times Company, Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


Appellant (hereinafter called “plaintiff”) instead 
of setting forth in his brief a statement of fads as 
required by the rules of this court has reviewed the 
testimony of each witness. Appellee (hereinafter 
called “defendant”) refers to the bill of exceptions 
itself for a more accurate statement of the evidence 
adduced at the trial for the obvious reason that the 
plaintiff in his brief has set forth the evidence ii an 
argumentative manner and has not given due credit 
to a great deal of the evidence favorable to thej de¬ 
fendant. 
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STATEMENT OF FACTS. 

The plaintiff for some time prior to May 26th, 1932, 
was Manager in'charge of a credit clothing store known 
as Moskin Stores in the 700 block on Seventh Street, 
Washington, D. C. This store, as well as a number of 
other stores in the same block, sold ladies’ and men’s 
clothing on the instalment plan, the purchaser being 
required to make a deposit at the time of the purchase 
and to sign a form of lease of the clothing purchased 
during the period the instalments are payable, the pay¬ 
ments being recorded as rent until the purchase has 
been fully paid'for. The clientele of these stores ob¬ 
viously were very poor people of both races. 

Prior to May 1 26th, 1932, complaints had been made 
to the Assistant U. S. Attorney, D. 0., Michael F. 
Keough, by policemen and civilians that customers 
would go into one of these stores in the 700 block and 
select a garment, such as a suit or overcoat, making 
deposit on same and fill out a particular form such as 
herein indicated. These persons would go back later 
to get the garment and would then be told that in view 
of the fact that they gave a wrong address or the wrong 
middle initial of their name or made some other mis¬ 
take in filling out the form, that they had forfeited 
their deposit and could not get the suit. Keough took 
it upon himself in several instances to communicate 
with the particular store and give the proprietor an 
opportunity to either refund the money or to furnish 
the person with the garment. The situation became 
so bad that the Better Business Bureau took the matter 
up with Keough and Keough suggested that they get 
together all of the other complaints and also arrange 
to send a few police officers into this block to make 
purchases. (H. p. 86.) This was the starting of a cam- 
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i 


paign to break up what was considered a racketeering 
practice in the sale of clothes which was working to 
the disadvantage of poor people. 

Officer Fred Douglas Hilliard was assigned by In¬ 
spector Davis of the Crime Prevention Bureau t|o in¬ 
vestigate, the situation and to, if necessary, make 
purchases to ascertain what merchants were engaged 
in this practice. Officers Howard and Scott assisted 
him. On the morning of May 26th, 1932, Hilliard 


dressed himself in old clothes so as to appear as a 
poor laborer or working man and went to the pla^e of 
business of the plaintiff and purchased from the plain¬ 
tiff a suit of clothes on the instalment plan at a ^rice 
of $29.50. He also purchased a hat for $3.50. On 
these purchases, he made a down payment of 84.00 
and was required to sign a lease, his signature peing 


witnessed by the plaintiff. (R. pp. 2, et seq.) lit the 
lease he gave his occupation as that of a dishwater 


employed at the Cairo Hotel and also a fictitious ngme. 
A couple of days afterwards, the suit not having peen 
delivered, he called Martin from the Better Business 

I 

Bureau’s office and Martin told him that the reason 
the suit had not been delivered was that he wasj not 
employed in the Cairo Hotel as he had stated ini the 
contract. At the direction of either Mr. Keougfy or 
Mr. Rothchild, he then went to see Martin to ascertain 
why the suit had not been sent, having learned in ad¬ 
vance that Mr. Howard, the Manager of the Cairo who 
had been advised of the situation, had not received anv 
inquiry about him. He then went to the store to see 
the Credit Manager, and Martin informed him that he 
could not return the full deposit but would give 3iim 
some merchandise instead, such as a shirt or a tie, 
which Hilliard refused to accept. (R. p. 72.) Martin 
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advised him he had to take out a certain amount of 
the deposit for his, Martin’s trouble, namely, “trouble 
of investigation”. (R. p. 73.) Martin further told 
him he investigated as to whether or not lie worked 
at the Cairo Hotel. On this occasion witness was ac¬ 
companied by Officer Scott. Afterwards the two of¬ 
ficers went to the Better Business Bureau and in¬ 
formed them of what had happened and then to the 
office of the U. S. District Attorney in the Police Court 
and witness swore out a warrant and executed an af¬ 
fidavit in support of the warrant against Martin after 
having made a statement of the facts to Assistant Dis¬ 
trict Attornev Keougli and to Mr. Rothchild of the 
Better Business Bureau. (R. p. 733, 74.) The war¬ 
rant charged Martin with larceny of $1.85, the witness 
having agreed finallv when he could not get his full 
deposit to accept $2.15 of the $4.00 deposit. Witness 
then took the warrant and read it to the plaintiff when 
he arrested him. (R. p. 74.) The warrant was issued 
June 9th, 1932, and on the morning of June 10th, 1932, 
Martin appeared in the Police Court and according 
to Martin sought an immediate trial, but the case was 
postponed by the Assistant District Attorney until 
June 14th, 1932, and Martin entered into a bond for 
his appearance later and was released. 

The Washington Times on the afternoon of June 
10th, 1932, carried the article complained of and the 
Washington Herald on the morning of June 11th, 1932, 
carried a substantially similar article. Both of these 
articles merely state the fact of the arrest of the plain¬ 
tiff and the cause of the same, namely, that he had been 
arrested for engaging in what was considered a rack¬ 
eteering practice in receiving a deposit and not return¬ 
ing the same because of a frivolous excuse. At the time 


of the arrest of the plaintiff, one A. Sloan, another 
Seventh Street clothing merchant, was also arrested on 
the same charge. Assistant District Attorney Keough, 
believing that if he procured one conviction it would 
serve as an example to all of the other merchants and 
stop the practice, tried the Sloan case on Jnn^ 18th, 
1932, and subsequently Sloan was convicted. In the 
meantime the warrant against the plaintiff was nolle 
grossed. 

The plaintiff sued on the articles of June 10jh and 
11th, 1932, claiming in substance that these articles 
charged that lie in fad committed the various acjts and 
things in the publications mentioned and was guilty of 
larcenv and had engaged in racketeering or a Clothes 
sales racket. The article of June 18th, 1932, which was 
obviously written with reference solely to the tidal of 
A. Sloan and the general practice that had beep com¬ 
plained of among merchants on Seventh Streef, was 
pleaded by the plaintiff in his declaration At Laiv, No. 
82,403, page 9, upon the assumption that the article 
related to him and, therefore, the publication pf the 
same was a malicious act. 

The defendant by its plea of general denial chal¬ 
lenged the meaning ascribed to the words complained 
of by the plaintiff. It is obvious that the words $o not 
in fact charge the plaintiff with the commission of any 
crime, but onlv set forth the fact of his arrest a id the 
cause of the same. In any event it would be a question 
for the jury. The defendant in a special plea also sets 
forth facts and circumstances showing that it received 
the information as to the arrest of the plaintiff and 
the cause thereof in its regular course of business at 
the Police Court from the papers on file and from the 
Assistant District Attorney as well as the Better Busi- 
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ness Bureau’s representative, and that it published 
these articles in good faith. 

Tlie trial lasted for many days, the plaintiff concen¬ 
trating his testimony upon the proposition that he was 
not in fact technically guiltv of the charge for which 
he was arrested, i The contention of the defendant 
throughout was that not only had the plaintiff failed 
to establish that the words complained of charged him 
with the offenses and delinquencies that he ascribed to 
same in his declaration, which issue was found against 
him by the verdict of the jury, but that they were true 

in that thev merelv recounted the arrest of Martin and 
» • 

the cause of the arrest, and were published in good 
faith. 


ARGUMENT. 

First and Second Assignments of Error. 

It is urged by plaintiff that the court erred in per¬ 
mitting testimony of Officer Hilliard, Mr. Rothchild 
and Assistant District Attorney Keougli to show that 
complaints had been made against other merchants and 
that A. Sloan had been convicted in the Police Court. 
Plaintiff’s sole objection to this testimony is that “the 
fact that Sloan was guiltv of larcenv did not warrant 
appellee in publishing the charge of ‘racketeering’ 
against appellant.” (Br. p. 22.) 

This testimony was admissible for a number of rea- 
sons. 

The plaintiff claimed punitive damages and the court 
permitted the jury to pass upon the same. In Count 
III of his declaration, in action At Law No. 82,403, 
he sued on the article appearing in the Washington 
Times on June 10th, 1932, and at page 9 of his declara- 
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tion pleaded a publication appearing in its newspaper 
on June 18th, 1932, in aggravation of damages.j 

It is elementary that the defendant is permijted to 
prove the facts and circumstances surrounding and 
connected with the publication of the alleged ljbel as 
well as the matter alleged in aggravation of dafnages. 

The article of June 18th, 1932, states that A.I Sloan 
was charged with larceny of $5.00 from a prospective 
customer which was a part of the clothes sales jracket 
which was being probed. The existence of such a 


racket as well as the truth of the statements relating 
to Sloan as well as their applicability to plaintiff 
were questions for the jury to pass upon. The! court, 
therefore, properly stated as one of his reasons for 
permitting the introduction of this testimony that the 
truth of this article pleaded for the purpose of ag¬ 
gravating damages could be shown “for the purpose 
of determining the measure of damage,” that is, in 
mitigation of the damages claimed. 

Part of the testimony objected to was received on 
cross-examination of the plaintiff when he was asked 
whether he knew that A. Sloan was similarlv charged 
and whether he had seen Sloan at the Police Court on 
the morning that he, Martin, was there. Tne re¬ 
sponses to this cross-examination were harmless as 
the witness denied that he knew anything about the 
charge and further stated that he did not see Sloan 
at the Police Court when he was there. (R. p. 60.) 
The article appearing in the Times of June 10th, 1932, 
and the one in the Herald of June 11th, 1932L were 


pleaded as a whole and each referred to the arrest of 
Sloan and the plaintiff. Each article also referred to 
alleged racketeering practices by a number of stores. 
Defendant’s plea of qualified privilege which alleged, 

i 

I 

i 
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among other things, that there was a racketeering 
practice on Seventh Street of the nature described in 
the articles which was investigated bv the Better Busi- 
ness Bureau as a result of which the plaintiff was 
charged in the Police Court on June 9th, 1932, with 
petit larceny because of a transaction had by Officer 
Fred 1). Hilliard with the plaintiff as described in the 
articles. Officer Hilliard was merely permitted to tes¬ 
tify that he handled other cases in the same neighbor¬ 
hood on the same kind of complaints, one of which was 
the Square Deal Clothing Company owned by Sloan 
and that he thought Sloan was convicted. (R. pp. 74, 
75, 7G.) 

Assistant Y. S. Attorney Keough, who had charge of 
the prosecution of the Martin and Sloan cases, was 
permitted to testify that he did not know why the par¬ 
ticular term “clothing racket’’ was used during his 
discussion of the two cases. Objection was made to 
the question eliciting this answer, but no grounds for 
said objection were stated. (R. p. 89.) This court 
has consistently held that it will not review an excep¬ 
tion where the grounds for same are not stated. 

That the objection was not insisted upon is indicated 
further by what later occurred when Mr. Downing, 


attorney for plaintiff, when the article of June 11th, 
1932, was being read to the witness, stated: “I wish 
you would confine it to the plaintiff here in this case, 
if your Honor pldase.” And counsel for the defendant 
replied: “I will be happy to confine it that way,” and 
did thereafter confine his questioning to the article as 
it related to the plaintiff. (R. p. 89.) 

It is readily seen that the plaintiff, having elected to 
plead each of the articles as a whole, each of which ar¬ 
ticles embodied the charge against Sloan, referred to 


the racketeering practice prevailing and to Slyan as 
well as the plaintiff, that the plaintiff made it necessary 
for the defendant, in order to properly protect itself 
against any unjust imputations, to show that not only 
had the plaintiff been arrested on this charge^ as it 
did by the testimony of the officer and the prosecuting 
attorney, but also that A. Sloan was also arrested on 
the same charge on warrants issued against each of 
them and that each of them was held under bo|id for 
trial on larccnv charges. 

In anv event it could not be said that the admission 
of this testimony was prejudicial in any way to the 
rights of the plaintiff. 

A somewhat analogous question was passed upon by 
this Court in the case of Washington Herald Co. v. 
Berry, 41 App. D. 0., 322. In that ease certain parts 
of a newspaper article appearing in the newspaper 
were declared on in the declaration as being libelous. 
The Court found that it was not necessary to plead the 
other parts of the article as they did not ali:er or 
change the meaning of the libelous words. Th£ trial 
court, however, permitted the plaintiff, over the Excep¬ 
tion of the defendant, to read the entire article. This 
Court in disposing of that exception said: | 

“While plaintiff was not required to re^d any 
more than the part complained of, no possible in¬ 
jury was done defendant by reading the Vhole; 
moreover, it had set out the entire article j in its 
third plea. It has nothing to complain ofj” (p. 
338.) " | 

In Washington Post Co. v. O'Donnell , 43 App.jD. C., 
215, an issue was made on a plea of the defendants that 
the article complained of was true. The court below 
permitted the plaintiff to read in evidence adyertis- 
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ing matter of one of the defendants appearing in peri¬ 
odicals subsequent to the publication of the libel, over 
the objection of the defendants. This court ruled that 
such evidence wa's admissible because it was in reply 
to the special plea of the defendants, using the fol¬ 
lowing language: 

“The advertising matter of the Durham Duplex 
Razor Company was admissible. It is true that it 
was subsequent to the publication of the libel, but 
it was in reply to the plea of justification, and 
tended to show that plaintiff had not attempted to 
infringe the trade-mark of the defendant, or to 
create a false impression in the mind of the pub¬ 
lic.” (p. 239.) 

In that case there was no replication to the affirmative 
defense made by the special plea. 

The cases cited and quoted from in treating of the 
fourth and sixth assignments of error sustain the ac¬ 
tion of the court below in admitting this testimony. 

Fourth and Sixth Assignments of Error. 

While the plaintiff has considered these assignments 
of error in separate groups, they all revolve around 
the same proposition. 

Plaintiff complains that the court erred in instruct¬ 
ing the jury that the statements made by Rothchild and 
Assistant District Attorney Keough to Swartz, the 
Washington Times reporter, outside of the court room 
might be considered on the question of qualified privi¬ 
lege; that the court further erred in instructing the 
jury that the truth or falsity of the statements made 
in the publication may be considered; and that in view 
of the fact that the court had ruled that the words were 
libelous per $e, the court erred in submitting the in¬ 
nuendo to the jury for consideration. 


li 


All of these assignments relate to the defense of 
conditional privilege. The principle has been firmly 
established in the law of libel that a newspaper has a 
right to print the fact and the cause of an arrest. The 
plaintiff insisted that because the reporter of the de¬ 
fendant received his advices as to the cause of the ar¬ 
rest outside of the court room and not during the 
progress of a trial, defendant was not entitled to claim 
privilege. The cases cited by the plaintiff are not in 
point and are easily distinguishable from the case at 
bar. 

The publication of June 10th, 1932, stated that the 
plaintiff and A. Sloan pleaded not guilty in police 
court to larceny charges and that the cause of the ar¬ 
rest of each was an alleged racketeering practice con¬ 
sisting of accepting a deposit on a suit of clothes and 
telling the purchaser to return the next day and when 
the purchaser returned, he would be told that investi¬ 


gation showed his credit was unsatisfactory an 


d his 


monev would not be returned to him nor would the 


suit be surrendered to him. It also stated that 


they 


were arrested on warrants issued by the Asst. U. S. 
Atty. Michael F. Keough. The article of June illth, 
1932, was substantially the same as the article of June 
10th, 1932, excepting that it stated further that the 
plaintiff and Sloan were held under bond. 

Defendant’s plea of conditional privilege to eaph of 
the articles laid in the declaration sets forth that jprior 
to the arrest of the plaintiff, the Better Busines^ Bu¬ 
reau had investigated and learned that there was such 
a practice prevalent among clothing merchants in the 
District of Columbia which was looked upon as a 
“racketeering practice”; that no June 9th, 1932, Hil¬ 
liard, a policeman, complained to the District Attor¬ 
ney that on or about June 1st, 1932, he had gone td the 


store where plaintiff was employed and had been 
a victim of this practice; that on June 9th, 1932, he 
swore out an information charging' that the plain¬ 
tiff on June 1st, 1932, had been guilty of petit lar¬ 
ceny of the sum of $1.85; that the plaintiff was ar¬ 
rested on this Charge and entered into a bond in the 
sum of $100 to insure his appearance in court. The 
plea further alleges good faith in making the publica¬ 
tions. 

It is not denied that the warrant was obtained by 
Hilliard as alleged; that Martin was arrested bv Hil- 
Hard and that Martin did enter into a bond in the sum 


of $100, and that Hilliard laid his complaint before 
Keough, the prosecuting attorney. As there was no 
specific statute entitled “larceny by trick,” the prose¬ 
cuting attorney filed a charge of “larceny by trick” 
under the general statute of “larceny” to cover all 
acts of the plaintiff which caused his arrest. (1\. p. 8S) 

It would unduly lengthen this brief to repeat sub¬ 
stantial parts of the court’s charge to the jury, but it 
will be seen upon a reading of the same that he in¬ 
structed the jury strictly in accordance with the law as 
laid down bv the decisions of this court defining the 
defense of qualified privilege and left to the jury the 
question whether or not any comments or criticisms 
appearing in the respective articles were fair. 

The testimony objected to merely tended to disclose 
the manner in which the defendant through its re¬ 


porter learned the cause of the arrest of the plaintiff. 
This testimony 1 was properly received not only on the 
issue raised by the defendant’s plea of conditional priv¬ 


ilege, but was also proper to be considered by the jury 
in mitigation of damages in view of the claim of the 
plaintiff that the defendant was actuated by express 
malice in publishing the articles complained of. 
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Plaintiff asserts (Br. p. 15), that the demurrer to de¬ 
fendant’s special plea was overruled by the court for 
the reason that the matter therein set forth, while not 
a good defense, could be used in mitigation of dam¬ 
ages. This was not the ruling of the court. He found 
that as the matters set out in the pleas “ may not be 
sufficient to justify the publication,” they may,jif true, 
be offered in mitigation of damages. It is apparent 
that having found that the plea was good for ope pur¬ 
pose, the court did not determine its sufficiency for 
any other purpose. 

In the case of Atwater v. Morning News, 67j Conn., 
504, 520, the court in rejecting proof of truth ajs a bar 
to recovery where no plea was filed, nevertheless, said: 


“The defendant may, indeed, offer evidence to 
prove his good faith, and honest belief in tlie truth 
of the utterance published, although such evidence 
may also tend to prove the truth of the charge.” 

The court in the same case further held that this 
rule of probable cause is applicable for the purpose of 
proving the privileged communication or in mitigation 
of damages . (p. 520.) 

See Conrad v. Roberts, 95 Kans. 180, 185, herein¬ 
after quoted from. 

The plaintiff, both in the court below and in its brief 
in this court, has failed and refused to squarely meet 
the issue raised by the defendant, namely, that there 
is a conditional privilege in the publication of the fact 
of an arrest and the cause of an arrest. This is prob¬ 
ably accounted for by the fact that all of this cases 
treating of this proposition are unfavorable to the 
plaintiff. 

In Thompson v. Globe Newspaper Co., (19.^2) 279 
Mass., 176, 186, 187, 181 N. E., 249, (from which latter 



report we take oar 1 quotations) it appears that Thomp¬ 
son, the plaintiff, in a complaint and warrant issued 
in the State of New Hampshire, was charged with pro¬ 
curing another to steal property of the value of $600. 
A warrant was issued in Massachusetts charging 
Thompson with being a fugitive from justice on this 
charge, (p. 250) The newspaper sued published an 
article stating in substance that Thompson had been 
arrested on this charge and giving the particulars of 
the charge. 

One of the articles complained of, for instance, 
stated: 


“Thompson (plaintiff) faced court charged 
with being a fugitive from justice from New 
Hampshire in connection with charges of the theft 
of eight printed pages of the Atlantic Monthly 
containing a 1 copyrighted article by Governor 
Smith of New York.” (p. 251.) 


It is seen that the court had before it alleged libel¬ 
ous articles settihg forth the fact of the issuance of a 
warrant, the arrest of the plaintiff on such warrant 
which warrant of itself states the charge for which he 
was arrested, but does not give the particulars, and 
also the nature of the charge. The articles in their 
makeup and treatment of the incident reported 
are almost duplicates of the two articles sued on in this 
case. 

The court held that the complaint and warrant is¬ 
sued in Massachusetts were properly admissible, “on 
the issue of truth or to show that the defendants had 
published a fair and accurate report.” (Italics sup¬ 
plied) (p. 253.) The court further said: 

“On the question of truth the plaintiff’s re¬ 
quests for rulings numbered six, seven and thirty- 


three present the theory that the newspapers had 
endorsed, assumed, and repeated the ! criminal 
charge and that the defense of truth could not be 
established without satisfying the jui4 that a 
theft was actually committed. But the defendants 
under their pleas justifying publication on the 
ground of truth were not so obligated.! This is 
established by Commercial Pub. Co. v. Smith (C. 
C. A.), 149 F. 704, at page 706, where tjhe court 
said: ‘The publication of the fact that! one has 
been arrested, and upon what accusation, is not 
actionable, if true.’ See also Stacy v. ^Portland 
Publishing Co., 68 Me. 279, 286; Hanson] v. Bris¬ 
tow, 87 Kan. 72, 123 P. 725. The defendants had 
reported the fact of an arrest and the fa 
charge on which the arrest was made. T 
no endorsement of the truth of the char 


ct of the 


nere was 
ge. ’ ’ 


The erroneous position taken by the 
throughout the trial of the case at bar was, 
by the Massachusetts court, “that the newspa 
endorsed, assumed, and repeated the criminal 
and that it was incumbent upon defendant to ] 
truth. 

Again the court said: 


as 


plaintiff 


stated 
pers had 
charge’ ’ 
Drove its 


“Requests numbered nineteen and twenty-nine 
assert the doctrine that a newspaper mayjnot pub¬ 
lish the story of an arrest, unless the publisher has 
reason to believe the man arrested to be guilty of 
the crime charged. These requests we^e inap¬ 
plicable to the facts. The papers had hot pub¬ 
lished a charge of criminality. They had pub¬ 
lished a report of an arrest upon a specify charge. 
Commercial Pub. Co. v. Smith, (C. C. A.) 149 P. 
704.” 


In a later case instituted by Thompson against an¬ 
other newspaper, (Thompson v. Boston Piiblishing 
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Co (Mass.), 189 N. E., 213), decided in 1934, based 
upon a newspaper article substantially similar to the 
articles sued on in the earlier case, the same court re¬ 
affirms its earlier opinion. In this case, the plaintiff 
emphasized his contention that the articles gave more 
details of the charge than those contained in the war- 
rant. The court rejected this argument in the follow¬ 
ing language: 

“The statements in the article as to the method 
by which this was accomplished, [the crime of 
larceny], did not change the nature of the crime 
charged, nor constitute an independent defama¬ 
tory imputation. Bresslin v. Sun. Printing 
Pul). Assn., 177 App. Div., 92, 163 X. Y. S., 915. 
The other differences which existed are immate¬ 
rial. The article in these particulars was substan¬ 
tially true and accurate and entirely fair. This 
is all that was required. See Conner v. Standard 
Pub. Co., 1S3 Mass. 474, 67 X. E. 596; American 
Pub. Co. v. Gamble, 115 Tenn. 663, 90 S. W. 1005; 
Stone v. Hutchinson Daily Xews, 125 Kan. 715, 
266 P. 78, 58 A. L. R. 718. There is nothing in 
Sweet v. Post Pub. Co., 215 Mass. 450, 102 X. E. 
660, 47 L. R. A. (X. S.) 240, Ann. Cas. 1914D, 533, 
to the contrary. ” 

Xewell in his work on Slander and Libel (4th Edi¬ 
tion), page 495, had earlier recognized this rule of law 
by the following statement: 

“The weight of authority is in favor of extend¬ 
ing the privilege to reports of arrests on informa¬ 
tion gaiiied from papers on file, so long as such re¬ 
ports do not assume the guilt of the accused per¬ 
son and are not otherwise defamatory.” 

* 

Among the cases cited bv Xewell are the early cases 
of Tresca v. Maddox, 11 La. Ann., 206, and Usher v. 
Severance, 20 Maine, 9. 
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In Usher v. Severance, supra, the article sued on re¬ 
ferred to the arrest of the plaintiff for being 4 little 
too eager for the spoils of political victory. The arti¬ 
cle gave details of his alleged criminal acts in abstract¬ 
ing, when acting as Postmaster, a $500 bill from aj letter 
received at his office. These statements, however, were 
made in such a manner as that the jury could find that 
thev were statements of fact and assumed the guilt of 
the plaintiff, and were not statements merely as to 
the cause of his arrest. The trial court instructed the 
jury that the defendant “had a right to publish the 
fact that the plaintiff was arrested and upon what 
charge, but that he had no right, while the charge was 
in the course of investigation before the Magistrate, to 
assume that the plaintiff was guilty or to hold him out 
as such to the world.” (p. 11) The plaintiff alleged 

in his writ that the publication accused him of the 
crime of larcenv. The court held that it was jncum- 
bent upon him to first prove his allegation, namely, 
that the publication accused him of the crime, and 
upheld the action of the trial justice in submitting the 
case to the jury. (p. 17) 

I 11 Tresca v. Maddox, supra, the plaintiff vias ar¬ 
rested and imprisoned upon an affidavit made by a 
policeman before a Recorder. The article sued on, 
however, assumed the guilt of the plaintiff of the 
charges made and was highly sensational in its direct 
charges of crime. The court, stating the law appli¬ 
cable to these cases, said: 

“As a chronicler of events that actuallv oc- 
curred, the defendant had a right to report the 
fact that the plaintiff had been arrested anjd held 
for examination on a particular charge. Rut he 
had no right to go beyond this, assume the guilt 
of the plaintiff upon an ex parte charge, hiap ac- 
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cusations of other crimes upon his head without 
any foundation, and vilify his character before the 
public, except upon the responsibility of proving 
the truth of his accusations when sued for libel, 
(p. 207.) 


In a later case lot* Billet v. Publishing Co., 107 La., 
751, the court, while holding that there is no privilege 
in the publication of the contents of reports of detec¬ 
tives to their superior officers where as in that case no 
complaint and warrant were made and obtained from 
a court of record, affirmed the earlier ruling in Tresca 
v. Maddox that a newspaper may report the fact that 
a person has been arrested and held for examination 
on a particular charge, and cites for this latter 
proposition Newell on Slander and Libel and Usher v. 
S ever an ce, supra. 

In Stacy v. Portland Pub. Co., 68 Me. 279, 2S6, the 
alleged libel read as follows: 


i i 


A responsible gentleman of Hallowed informs 
us that Secretary of State Stacv, was recently ar- 
rested in that city for drunkenness and disturb¬ 
ance. A ten dollar note quieted the affair 




The court ruled: 

“To say that a man was arrested for an assault 
is not a declaration that he committed an assault. 
To say that a man was arrested for murder and 
indicted for murder and tried for murder, would 
not be saying nor be equivalent to saying that he 
was in fact guilty of such a charge. If it were so, 
the newspaper press would be sorely perplexed 
for publishing the current news.” 

In the case of McBee v. Fulton, 47 Md., 403, the 
Maryland Court had before it a newspaper article cap- 
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tioned, “Ruffian Caged,” which described in detail the 
alleged indecent activities of the plaintiff foil which 
the police had been seeking his arrest and stated that 
he was arrested and given a hearing and that testi- 
monv was received as to the facts which were narrated 
in the article. There had been a hearing before a 
police magistrate and the latter had narrated the facts 
to the agent of the defendants. The defendants urged 
the defense of qualified privilege, among other^. The 
charge of the lower court, excepted to by the plaintiff, 
instructed the iurv that if they found from the evi- 

f.f • %> 

donee that the several matters of fact narrated]in the 
alleged libel were published by the defendants and that 
the same were a correct account of the charges pre¬ 
ferred against the plaintiff in the course of an official 
inquiry before a Justice of the Peace, and if thdy fur¬ 
ther found that the commentaries upon these njatters 
of fact were fair, then the alleged libel was privileged 
and a recovery could not be had unless they foupd the 
defendants were actuated by express malice. The ap¬ 
pellate court reviewed all of the English and American 
cases and rejected the ruling of the English cohrt in 
Duncan v. Thwaites, 3 Barn, and Cress., 556, decided 
in 1824, referring to the reasonableness of the o pinion 
of Lord Denman, C. J., delivered before a Committee 
of the House of Lords in 1843, on the law of libel, in 
which he said: 

“I have no doubt that police reports are ex- 
tremelv useful for the detection of guilt by mak- 
ing facts notorious, and for bringing those facts 
more correctly to the knowledge of all parties in 
terested in unraveling the truth. The public, I 
think, are perfectly aware that those proceedings 
are ex-parte, and they become more and more 
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aware of it in proportion to their growing intelli¬ 
gence: they know that such proceedings are only 
in course of trial and they do not form their 
opinion until the trial is had. Perfect publicity 
of judicial proceedings is of the highest impor¬ 
tance in other points of view, but in its effects 
upon character I think it desirable.” (pp. 421, 2.) 


The defense and the charge of the trial justice were 
sustained. 

In the newspaper article before the Maryland court, 
we find, as in the articles sued on by the plaintiff, a 
statement of the acts of misconduct of the plaintiff for 
which the police had been seeking his arrest and the 
fact that he was arrested bv reason thereof and given 
a hearing. 

The case of Conmercial Pub. Co. v. Smith, 149 Fed., 
704, is not only in point on the proposition being dis¬ 
cussed, but also answers in full the contention made by 
the plaintiff by his Tenth and Eleventh Assignments 
of Error. In this case the article had a headline, 
“Murderer Arrested” and proceeds to refer to the 
fact that Fred Smith was wanted in Missouri for kill¬ 
ing an old man, the incentive being robbery, that the 
State of Missouri] offered a reward as well as the 
countv and citizens therein for Smith’s arrest and 


that Smith did not deny being the man wanted but 
claimed he did not do the killing. Justice Lurton in 
reversing the judgment in the court below in favor of 
the plaintiff, states the law in the following language: 


“He [the trial judge] denied a request to charge 
that it was the province of the jury to determine 
the meaning of the objectionable item, and that if 
thev should find that the article or item onlv con- 
veyed to those who read it ‘the meaning that the 
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plaintiff was arrested by the sheriff on the Charge 
of murder’ etc., that the plaintiff could riot re¬ 
cover if they should find as a fact that the | plain¬ 
tiff had been arrested by the sheriff upon a Charge 
of murder, although the sheriff might have! made 
a mistake in so doing. The publication of the fact 
that one has been arrested, and upon what accusa¬ 
tion, is not actionable, if true. But a newspaper 
has no greater justification for the publication of 
defiamatorv matter than pertains to any private 
person. The defense against an action foif writ¬ 
ing or saving- of one that he has been arrested 
upon a particular charge is that the fact is true. 
But if to this fact there is added, bv way of com- 
ment, words which amount to an accusation that 
the charge is true, or comment which assumes the 
guilt of the person arrested, by headlines or other¬ 
wise, the mere fact that the person was arrested 
upon the charge stated is no justification for 
words imputing guilt. Newell on Slander Sz Libel, 
p. 574: Usher v. Severance, 20 Me. 9, 11, 37 Am. 
Doc. 33; MeBec v. Fulton, 47 Md. 403, 28 Ani. Rep. 
465. ’ ’ 


Fifth Assignment of Error. 

This assignment deals with the charge of the court 
with reference to the question of the falsity of the 
articles complained of. It is necessary to regd the 
charge as a whole to understand the part of the Charge 
quoted by the plaintiff. Before replying to plaintiff’s 
argument, however, we respectfully submit thdt this 
question is not reviewable as no exception was (taken 
to that part of the court’s charge by the plaintiff. It 
would be unfair to the court and to the defendant after 
a long trial to permit the plaintiff to single out. ji part 
of the charge of the court and for the first tim^ take 
exception to it on this appeal. Paragraph 3 of Rule 5 


of tills court provides that in no case will this court 
decide any point or question that was not fairly pre¬ 
sented for decision bv the court below. 

In Cooper v. Sillers, 30 App. D. C., 567, this court 
held that it would consider only errors that were 
properly assigned and which had been called to the at¬ 
tention of the trial court and a ruling made thereon 
and to which exception has been taken. 

The court, however, at this point in its charge was 
considering the defense of privilege. It is claimed in 
one part of the plaintiff's brief that the court should 
have decided as matter of law whether or not the oc¬ 
casion of this publication was privileged. The court 
did so decide by clearly presenting to the jury the de¬ 
fense of privilege. In the part of the charge com¬ 
plained of. the court necessarily held that the facts 
stated in the publication must appear to have been 
false in order to justify a recovery by the plaintiff. If 
true the privilege attached in the absence of malice. 
For that reason the court in the next paragraph of its 
charge proceeded to charge the jury with reference to 
malice. 

All of the cases cited by the plaintiff on the question 
of privilege necessarily hold that the privilege does 
not extend to falsified facts and for that reason it is 
for the jury to say whether the facts stated in the al¬ 
leged libel are true. If true, and there is an absence 
of express malice, then the privilege attaches and the 
defendant is entitled to a verdict. In this case, how¬ 
ever, the court went further and instead of holding as 
matter of law that there was no malice established by 
the plaintiff, submitted this question to the jury for its 
determination with proper definitions of the term. 
The plea of privilege made an issue as to the truth of 
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the facts alleged therein and it has been held that 
where such a plea is present in a libel suit, these facts 
may be established by the defendant, even though the 
plea of truth is not interposed. 

The law is carefully stated and the authorities re¬ 
viewed on this point in the case of Conrad v. Roberts , 
95 Kans., 180, 185, as follows: 

“Other testimonv offered by the defendant was 
excluded on the ground that it tended to prove the 


truth of the statements without any plea oij* justi¬ 
fication. AVe think this evidence was adnpssible. 
The defense pleaded to one of the causes of action 
was that the matter was privileged, and it is a rule 
that where the latter is privileged the defendant 
may under the general denial prove the truth or 
conduct of the plaintiff justifying the utterance of 
the words. (Bradlev v. Heath, 12 Pick., (]dass.) 
163.)” ‘ j 

After quoting from and citing a number of cases, 

the court further savs: 

• 

“The reason of the rule is stated to be tlhat in 
order for the plaintiff to recover where the com¬ 
munication is privileged, he must affirmatively 
prove express malice, and for the defendant to 
prove the truth of the statement is merely to prove 
a denial of something which the plaintiff is pound 
to prove.” (citing cases) 

Furthermore, as an essential element of the plain¬ 
tiff’s cause of action is the falsity of the words com¬ 
plained of, it has been uniformly held that a declara¬ 
tion which fails to allege that the words laid werp false 
is insufficient and bad on demurrer. 

In the case of Ivey v. Pioneer Savings & Loan Co., 
113 Ala., 349, the Court in sustaining a demurrer to the 



declaration on tlie ground that it failed to allege that 
the words sued on were false, stated: 


“It is necessary that the plaintiff aver that the 
words alleged were falsely and maliciously pub¬ 
lished * * V’ (p. 360) 


In Bottomly v. 1 Bottomly, 80 Md., 159, a demurrer to 
the declaration was sustained. The court said: 

“The declaration does not aver that the defen¬ 
dant falsely charged the plaintiff with using the 
bad language attributed to him. The law does not 
assume that the charge was false in the absence 
of an averment to that effect. * * * The rules 

of practice require the justification to be specially 
pleaded. This is the technical form of presenting 
the defense on the face of the record: but this 
mode of proceeding is the result of another tech¬ 
nical rule, and in no wav detracts from the force 
and effect of the truth as an element in the case, 
which is destructive of the plaintiff’s right of ac¬ 
tion.” (p. 161) 


To the same effect: 

Bice v. Albee, 164 Mass., 88, 92; 

37 Corpus Juris, p. 133, Sec. 607. 

While in the absence of a plea of truth, the falsity 
of the charges is presumed, yet it is incumbent upon 
the plaintiff to make out his cause of action and the 
presumption of falsity merely shifts the weight of the 
evidence. In the absence of a plea of truth and testi¬ 
mony in support thereof, the presumption establishes 
that necessary element of the cause of action. 

Robertson v. Wash. Ry. d Elec. Co., 51 App. 

D. C., 311, 315; 

Lyman v. Knickerbocker Theatre Co., 55 App. 

D. C., 323, 324. 


I 



Seventh Assignment of Error. 

It is objected that the Court erred in excluding from 
the consideration of the jury the testimony of thje plain¬ 
tiff that he had a conversation with a man by the name 

of Cleare who had solicited the advertising jfor the 

1 

company he worked for which advertising h<jid been 
withdrawn from the Times by plaintiff’s company. 
That part of the testimony which was offered for the 
purpose of showing malice on the part of th^ defen¬ 
dant refers to an alleged conversation that the plaintiff 
had over the telephone with Cleare in which he claims 
Cleare told him he had verv little influence with the 
Herald and connected him with the City Editor for 
the purpose of getting the latter to run a correction. 
Plaintiff testified that Cleare told him, “You are now 
coming- to me for a favor, aren’t vou?” The testi- 
mony of the plaintiff further shows that Cleare told 
him that he, Martin, would really have more influence 
and more weight with the City Editor of the Herald 
by giving the latter a complete statement of the facts 
and he, Cleare, was fairly sure that he would reprint 
the statement pertaining to the incident. Cleare also 
told him to get in touch with O’Connell, City Editor 
of the Times. (R. p. 53.) 

It is claimed that the withdrawal of the 
Cleare, “You are now” coming to me for a 
you?” was error. It is apparent that t 
given, aside from the want of authority on the [part of 
Cleare to do or omit to do anything that would bind 

i 

the defendant in a matter of this kind, had no probative 
force for the purpose of establishing the claim j of ma¬ 
lice. The record show’s that Cleare informed thj* plain¬ 
tiff that he had very little influence with the Herald 
and referred him to the City Editor of the Times. 


statement of 
favor| aren’t 
lie testimonv 
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There was no testimony offered by the plaintiff which 
in any way tended to show that Cleare was acting for 
the defendant and had it within his power to comply 
with the request of the plaintiff. Plaintiff’s testimony 
shows that he, upon the advice of Cleare, did communi¬ 
cate with the City Editor of the Times and that he 
also requested the City Editor of the Times to call the 
Herald, but was advised that he, the City Editor, did 
not have any influence with the Herald and he was 
given the name of the City Editor of the Herald, Mr. 
Bradburd. He then called Bradburd and spoke to him 
about any future publications. (R. p. 53) 

The evidence of the plaintiff with reference to his 

conversations with O’Connell, the Citv Editor of the 

' * 

Times and Bradburd, the City Editor of the Herald, 

was not stricken out bv the Court. 

* 

Mr. Bradburd testified that his reporters had noth¬ 
ing to do with the advertising department or the busi¬ 
ness office of the paper. They worked under the City 
Editor and through him under the Managing Editor. 
(R. p. 111.) 

Mr. Mills, Chief Accountant of the defendant, testi¬ 
fied that the sole duties of Cleare related to advertis¬ 
ing. He was not employed by the defendant at the 
time of the trial. (R. pp. 119, 120.) 

The only case Cited by the plaintiff in support of his 
proposition is the dissenting opinion of Justice Van- 
Orsdel in the case of Washington Post Co. v. O’Don¬ 
nell, 43 App. D. C., 215. The majority opinion held 
that the conversation was innocuous and in effect held 
that the testimony should not have been admitted, as 
the opinion said: 

“No harm\ was sustained by the defendant by 
the admission of O’Donnell’s statement of Cron’s 
conversation,” (p. 239.) (Italics supplied.) 
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However, the dissenting opinion of Jus tic (f Van- 
Orsdel does not sustain plaintiff’s contention, j 
In that case, the libel consisted of a full page adver¬ 
tisement caused to be published in the Washington 
Post by the Durham Duplex Razor Company which ad¬ 
vertisement reproduced an earlier ad. of the defendant 
O'Donnell and charged in substance that O’Donnell 
was perpetrating a fraud. Cron was advertising solici¬ 
tor for the Post and he was the person who first re¬ 
ceived the libelous advertisement. Prior to itfe pub¬ 
lication, he saw O’Donnell and at that time O’Connell 
told him to go ahead, “let the thing go in, it will be a 
fine piece of advertising for me.” (p. 231.) After 
the libel was published, O’Donnell on a number of occa¬ 
sions told Cron that it was a good piece of advertising 
for him; that he wanted it in. (p.232.) j 

The dissenting opinion held under these circum¬ 
stances that as the libelous advertisement was received 
by Cron as advertising solicitor in due course off busi¬ 
ness and as Cron was also an agent of the Post with 
whom plaintiff had dealt and negotiated when adver¬ 
tising in that paper and as Cron had called plaintiff’s 
attention to the libelous advertisement before i|t was 
published and plaintiff had consented to its publica¬ 
tion, that it was a good defense to the claim Of the 
plaintiff and the case should have been submitted to the 
jury to pass upon the truth of the testimony as given 

bv Cron. It will thus be seen that that case was en- 
•< 

tirelv different from the one at bar. Cleare hadinoth- 

• j 

ing whatever to do with any of the publications sued 
on herein; he was not approached or spoken to by the 
plaintiff until after the publication in the Times, lje did 
not threaten the plaintiff in any way, nor did lje re¬ 
fuse to assist the plaintiff. He had nothing to do with 
the news end of the activities of the defendant an& the 
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testimony rejected was merely to the effect that Cleare 
had said that he, Martin, was now coming to him, 
Cleare, for a favor. Cleare did all he could under the 
circumstances. He put plaintiff in touch with the City 
Editor of both newspapers of the defendant. The 
plaintiff did get in touch with each of the City Editors 
and his testimony as to what occurred was received in 


evidence. 

Under this same assignment of error, it is errone¬ 
ously stated that the court instructed the jury not to 
consider the article of June 18th, 1932. This article 
was pleaded by way of aggravation of damages and 
was received in' evidence and was never withdrawn 
from the consideration of the jury. The Court at no 
time directed the jury to disregard the article, but 
merely instructed the jury that there could be no sep¬ 
arate and independent recovery on the article. The 
court said: 


“You have noticed that it is not claimed by 

•/ 

plaintiff that the article of June 18th is actionable. 
Therefore, you are told that vour consideration 
of this case, in determining whether or not the 
plaintiff has established a right to recover, will 
be limited to his claims relating to the article to 
which I have first referred, the article of June 
11 th of the 1 Herald and the article of June 10th 
in the Times. 77 (R. p. 142.) 


Furthermore, the record does not disclose that any 
exception was taken to this part of the court’s charge. 

Third, Eightk and Ninth Assignments of Error. 

It is contended by the plaintiff that the court erred 
because although he found that the words were libelous 
per se, he failed to charge the jury that there was a 
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presumption of damage. The court did instruct the 
jury that there was a presumption of damage ijn the 
following parts of his charge: 

4 4 In that connection, you are told that if plain¬ 
tiff has otherwise proved his case in the manner 
required by this charge, the plaintiff is entitled 
to a general verdict against the defendant fog such 
sum as, in your judgment, looking at the Whole 
case, considering all the facts and circumstances 
shown, will fully and fairly compensate hiijn for 
the damages sustained by him in the injury jo his 
good name and reputation; that as to the special 
damage claimed, if you find from the evidencje, the 
preponderance thereof, the plaintiff lost commis¬ 
sions from the time of the publication in Juiie un¬ 
til the time of the severance of his connections 
with Moskins, Inc., in January, and if you fincjl that 
he suffered further loss in a reduction of his s'alarv 
between the time of the reduction and the date of 
his separation from his employment with Moskins, 
Inc., and if vou find that such losses have been 
sustained as a direct and proximate result of these 
publications, then you may include in your verdict 
a sum which will reasonably and fairly compen¬ 
sate him for any loss so sustained by him in the 
reduction of his salary or loss of the commissions 
during that time;” (1i. p. 150.) 

The court also charged the jury on the question of 
punitive damages. (R. p. 150.) 

Again at the conclusion of the court’s charge, he 
stated to the jury: 

4 4 You are told that if upon your final analysis 
of the case, it is your conclusion, arrived at from 
a preponderance of the evidence, that the pu blica- 
tions were false, that the defendant made the pub¬ 
lications with malice, and that the defendant’s plea 
of qualified privilege does not fully protect itj then 
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the law presumes that some damage did result, 
and upon so finding, if you do, you should find 
some amount as compensatory damages, whether 
it is shown in the proof or not, because of the pre¬ 
sumption whieh arises in law that some damage 
does result from a libelous publication, but in such 
cases the amount is to be fixed by this jury, and 
in fixing the amount, vou should look to the evi- 
dence and be persuaded by a preponderance 
thereof in coming to your conclusion.” (R. pp. 
133. 154.) (Our italics.) 

At the conclusion of the charge, the following oc¬ 
curred in the presence of the jury between Mr. Malloy 
and the court: 

“Mr. Mallov: One further thing is that as to the 
words ‘being libelous per se / in your instruc¬ 
tion, you should further have instructed that some 
damage was presumed to follow. 

The Couft: Well, I have now told them that.” 
(R. p. 155.) 

It is thus seeh that there is no basis in the record 
for the claim as made in plaintiff’s brief, that the 
court “failed to charge that damage was presumed to 
follow.” (Br. pp. 23^, 24.) 

The cases cited by the plaintiff have no applicability 
because while they state the law, the law was complied 

with bv the trial Justice. 

•< 

Under this heading, the plaintiff further contends 
that the court erred in refusing to grant the fourth 
instruction of the plaintiff. The reasons for the re¬ 
fusal of this prayer were two-fold: (1), because the 
court gave the substance of the prayer insofar as it 
was proper so to do in his general charge to the jury 
as hereinbefore shown; and (2), because the prayer 
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directs the jury to return compensatory dahiages 
merely upon proof of the publications of Junej 10th 
and June 11th, 1932, and thereby excludes froiji the 
consideration of the jury the defense of qualified privi¬ 
lege made by the pleadings and submitted to the} jury 
in the charge of the court. The prayer tells thej jury 
that the plaintiff upon proof of the publications! 4 4 es¬ 
tablishes his right to compensatory damages without 
further proof.” The court charged the jury thdt the 
articles 44 are actionable per se.” (R. p. 144.) 

In Cairnes v. Felton , 103 Md., 40, an action in slan¬ 
der, the court said: 

4 4 The defendant relying upon the general issue 
plea, and there being no plea of justification in 
the case, and no claim of privilege relied upon , or 
shown in the evidence, a prirna facie case for the 
plaintiff was made out when she offered testimony 
tending to show, as she did by the evidence of 
Mrs. Dempster and Miss Plato, that the defendant 
uttered to a third person of and concerning the 
plaintiff the defamatory words set forth in the 
declaration.” (p. 46.) 

In the case of Washington Post Co. v. O’Donnell, 43 
App. D. C., 215, cited by the plaintiff, the plea of con¬ 
ditional privilege was not interposed and although a 
plea of truth was filed by the defendant, the couri held 
that there was no evidence to support the same. The 
court further found that the article complained of was 
defamatory. For these reasons, the court charged the 
jury the plaintiff was entitled to a verdict upon proof 
of the publication of the article. 

In the case of Washington Her aid Co. v. Berty, 41 
App. D. C., 322, also cited by the plaintiff, a s|Decial 
plea of conditional privilege was filed by the defen¬ 
dant, but it was held that the plea was insufficient in 


32 


law. Xo plea of truth having- been filed, the court ruled 
that the trial Justice properly left to the jury the 
question whether or not the words complained of were 
defamatory of the plaintiff with instructions that if 
the jury so found, the plaintiff had established his 
right to compensatory damages, (pp. 335, 336.) 


Tenth and Eleventh Assignments of Error. 

It is urged that the court erred in not rejecting the 
innuendoes in the declaration and treating the same as 
surplusage, in view of the fact that he had ruled that 
the words were libelous per sc; and it is further 
claimed that having so ruled he should have charged 
the jury that as a matter of law the plaintiff was en¬ 
titled to damages. (Br. p. 31.) 

The court granted defendant’s prayer “C” instruct¬ 
ing the jury that as the declaration had ascribed a 
meaning to the publication complained of, the burden 
of proof was upon the plaintiff to prove that the pub¬ 
lication bore the meaning thus ascribed. (R. p. 148.) 
This prayer states the law as laid down by this Court. 


Washington Times Co. v. Murray, 55 App. D. C., 
32, 34. 


The case of Commercial Pub. Co. v. Smith, 149 Fed. 
704, is precisely in point on this proposition as well as 
on the facts. In that case the article sued on read as 
follows: 

‘ 4 Murderer Arrested. 

Augusta, Ark., Feb. 10th.—Sheriff Marshal Pat¬ 
terson arrested Fred Smith, camped in a tent ten 
miles north of Augusta, on White River. Smith 
is wanted at Kennett, Mo., for killing old man 
F. E. Porch, the incentive being robbery. The 
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state of Missouri offered $300, the county | $200, 
and the citizens of Malden $600, for Smith’s gjrrest. 
Smith does not deny being the man wanted, but 

v O 7 

claims he did not do the killing*.” 

The declaration, by innuendo, averred that the mean¬ 
ing of the publication was: 

“That the said plaintiff was a murderert that 
he had murdered an old man named F. E. Forch 
for the purpose of robbing* him; that a reward was 
being* offered for the arrest of said plaintiff; and 
that he, the said plaintiff, on being arrested, did 
not deny that he was the man wanted.” 

The trial court held that the article was libelous 
per se and that upon prof that it was untrue, the plain¬ 
tiff was entitled to damages. In reversing the action 
of the trial court, Justice Lurton, in his opinion,isaid: 

“A publication claimed to be defamatoryjmust 
be read and construed in the sense in which ^ ie 
readers to whom it is addressed would ordiharily 
understand it. So the whole item, concluding dis¬ 
play lines, should be read and construed together, 
and its meaning and signification thus determined. 
When thus read, if its meaning is so unambigu¬ 
ous as to reasonably bear but one interpretation, 
it is for the judge to say whether that significa¬ 
tion is defamatory or not. If, upon the j>ther 
hand, it is capable of two meanings, one of yhieh 
would be libelous and actionable and the other not, 
it is for the jury to say, under all the circum¬ 
stances surrounding its publication, including ex¬ 
traneous facts admissible in evidence, which of 
the two meanings would be attributed to i|t by 
those to whom it is addressed or by whom it may 
be read. * * * 

“The plaintiff by inuuendo assigned a meaning 
to the news item alleged to be libelous, which, if 



established, would attach a meaning and significa¬ 
tion imputing to the plaintiff an indictable crime 
of heinous character. In Cunningham v. Under¬ 
wood, 116 Fed. 803, 807, 53 C. C. A. 99, we said 
that: 

‘When antecedent words are capable, as a 
matter of law, of being understood in more than 
one sense, it is the office of an innuendo do desig¬ 
nate that meaning which the plaintiff proposes 
to establish as the meaning intended bv the de- 

fendant and understood bv those who heard or 

* 

read them.’ 

“But the Court relieved the jury of all discre¬ 
tion in the matter of the signification of the printed 

words bv the instruction set out and bv the re- 
%> * 

fusal to give the instruction asked. In Sturt v. 
Blogg, cited above, and quoted with approval by 
Lord Selbourne in Capital & Counties Bank v. 
Henty, cited above, it was said by Wilde, C. J.; 

‘It is tht 1 duty of the judge to say whether a 
publication is capable of the meaning ascribed 
to it by an innuendo; but where the judge is 
satisfied of that, it should be left to the jury to 
say whether the publication has the meaning 
ascribed to it.’ 


“The publication here involved was not so free 
from reasonable doubt as to its meaning and sig¬ 
nification as to justify the learned circuit judge 
in ascribing to it, as matter of law, the significa¬ 
tion sought to be put upon it by the innuendo. 
There was room for the jury, taking into consid¬ 
eration the (display line and all other parts of the 
dispatch, and all the circumstances in evidence, 
to conclude that it would only convey to the read¬ 
ers of the paper the information that the plaintiff 
had been arrested under the charge of being the 
person accused with the murder of Porch, and 
for whom a reward was offered, and that plaintiff 
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had admitted that he was the person wanted by the 
sheriff who made the arrest, but that he denied 
that he was the murderer of Porch.” (pp. 706-7.) 

In conclusion we respectfully submit that the court 
did not err in any of the particulars assigned which 
are not treated of in the plaintiff’s brief. Plaiittiff’s 
prayers numbered 2, 6 and 7 are covered substantially 
by the charge of the court. Plaintiff’s prayer num¬ 
bered 4 was properly rejected because it excluded the 
defense of qualified privilege. Plaintiff’s prayer num¬ 
bered 2 furthermore was properly refused because the 
court held that the article as pleaded was libelous 
per se and, therefore, it was not necessary to define 
libel. 

It. is respectfully submitted that the court belojv did 
not err and that its judgment should be affirmed. 


Man heim Rosexzweig, 
Of Counsel. 


R. H. Ye ATM AN, 

Attorney for Appellee. 



